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INTERVIEW WITH JUSTIN BERRY

Q=Det. Doug Havens

Ql=Det. Renee Fox

A=Justin Berry

A1=Tom Stribling

Just in case, let's set it out here so that it's clear, and we're in the

conference mode (unintelligible) and the voices can be heard. Um,

okay, Justin, just so you know, I'm Doug Havens. Okay, this is, uh,

Renee Fox, and we work for the Special lnvestigation Unit, and we are

charged with, uh, investigation any time an, an officer of the

department's involved in a shooting incident. Um, specifically we are

criminal investigators, though, and all the rights that you have in terms

of criminal investigation apply to you right now without penalty when

you're dealing with us, okay, so that's a kind of complicated or long-

winded way of saying that you don't have to talk to me. You don't have
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to tell me anything. You don't have to do anything that I ask you to do

or anything like that, 'cause we are not gonna make you, and refusal to

talk to us has no bearing or effect on your employment status, so is

that clear?

I understand that.

Um, and we have your attorney, Tom Stribling with us.

Correct.

Okay, and are you willing to talk to us today on a voluntary basis about

what happened last night?

Yes, sir.

Okay, um, first of all, what is your full name?

Justin (Lee) Berry.

A:

Okay, and what's your birth date?
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Okay, and how long, uh, well what's your employee number - we better

get that.

51 A: 6134.

52

53 Q: Okay, and about how long have you been with the department?

54

55 A: January 3rd will be two years from my commission date.

56

57 Q: Okay, and you were in the training academy prior to that?

58

59 A: Yes. sir.

60

61 Q: Um, did you have any, uh, law enforcement experience prior to that?

62

63 A: No. sir.

64

65 Q: Okay. What did you do before you became a cop?

66

67 A: Criminal Justice major in college.

6B

69 Q: Oh, okay, so you, you went to school, and then you got this job?
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Yes, sir.

Okay, cool. Um, where, where are you assigned right now?

South Bureau Henry 600s.

Okay, and if you could, just go back to last night to before the event,

and tell me what it is that first made you aware that something was

going on and that you needed to go there.

I was, um, sitting down, um, about to - to eat dinner for the night, um, I

was with, uh, Officer (Carter), and we were at, uh, Denny's at Oltorf

and 35, um, just sat down, um, just getting ready to clear in just a few

minutes, and the other guys got done with their seven, and, um, we got

assigned a call, and we were told to respond to David for a Domestic

Disturbance hot shot call.

Okay.

Um, I switched over to David radio, we plugged in, and I was on their

channel, which then they briefed me of the incident what was, listening

Q:

A:

Q:

A:

Q:

A:
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to call text, and, um, I responded with, um, with emergency lights and

emergency si rens operati ng.

What information were you provided by radio and by computer?

Uh, initially the call stated that there was a female who locked herself

into a bathroom and was whispering to the 9-1-1 call taker stating that

she was having a problem with her boyfriend. Um, call text then

updated stating that the subject kicked in the bathroom door and that it

was now physical. There was a physical altercation between the two,

um, so I responded to the scene. Uh, while I was en route, I went over

the air and requested that dispatch run involvement on the residence. I

asked for PD-12, which is, you know, a term that we use for check

involvement. Um, dispatch returned, um, momentarily. I don't

remember exactly what he said, but it wasn't anything that stood out as

far as fa- family violence goes, which is kinda what I was keying in on

was there any prior family violence cases. Um, so I still continued on to

the scene. Um, when I was - | believe off on Manchaca, I was on

Manchaca, the dispatch updated stating that there's a Travis County

unit that was on scene with the complainant. As I get on scene, I

turned off my sirens, and I was two blocks away, just to not give away

our position for, you know, safety of whoever's on scene, and when I

got closer, I turned my lights off, to, you know, light concealment. I get
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on scene, and I saw that there's a, uh, Travis County Deputy, fully

uniformed, speaking with the female outside on the sidewalk. l, um,

turned my car off, and I approached the female, and to relieve the

Travis County Officer, as this was our jurisdiction. lt was in the City

Limits of Austin, Texas. Um, I went ahead, and I talked to - asked her,

"Okay, what's going on today?" Urr, there was a little confusion at first

as to whether there was still someone inside. She said, "Oh, there's

people fighting." So (unintelligible), "They fighting each other right

now?" and she goes, "No, just fighting with me." I then asked her, "Uh,

did you - did he hit you?" She said, "Yes, he hit me." Um, so then I was

like, "All right, well, well talk to me. What happened?" She stated that

her and her boyfriend had been arguing since Wednesday,

Wednesday night. She stated that she should have called the police,

but she didn't, and she said for the last two days, they haventt said -

people - they hadn't talked at all. No words, nothing... they hadn't

talked at all for the last two days, which I thought that was kind of odd.

That's really - | remember going through my mind - that's really a

heated argument not to talk to somebody that you care about for two

days. Um, so I get to talking to her some more, she said that they got

into an argument, and it just escalated tonight. Um, she said she

(unintelligible) come outside, and she then stated that he's inside the

residence. Um, usually on family violence cases, if there's someone

still inside, I always like to ask if there's weapons involved, so I asked
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her, you know, "Are there any - any weapons inside?" and she said,

"Yes, there's a - my ex-husband had a gun, um, it's still inside, but the

clip's buried in the garage somewhere, and I thought (unintelligible),

"Well, we don't know that," and she says, "Well, I understand," um,

then at that time, Officer (Carter) wanted to go ahead and go inside.

"All right, let's go secure him real fast," and (unintelligible), "Well, let's

hold up on that, 'cause, you know, you got this - we know there's a

weapon inside. Um, he's still inside. We know where he's at. lt's not

like he's gonna go anywhere without us knowing about it," and I

wanted to continue to get the story from her first. Um, so we then -

myself and Officer (Carter) and the Travis County officer get into - kind

of come up with a plan of, of action, you know. Are we gonna go in

right away or are we gonna wait? What are we gonna do, so we begun

discussing our, our options of what we were gonna do. Um, it was

determined that since there was a gun inside, um, and that, you know,

there was a crime that had been committed, family violence, that we

would try to, you know, just knock on the door and see if he would

come out. Uh, but I told everyone there that if he didn't come to the

door, we're not gonna go in, 'cause Officer (Carter) had, um, uh, the

keys to go inside, and I was like, "Well, let's just wait, if he doesn't

come to come to the door. We're not in a hurry, let's, we'lljust wait." So

all three of us go, um, approach the residence. Officer (Carter) goes up

to the porch in between the wall and the front door. I go along the



161

162

163

164

165

166

167

168

169

170

171

172

173

174

175

176

177

178

179

180

181

182

183

Q1:

A1:

Q:

INTERVIEW WITH JUSTIN BERRY
Interviewer: Det. Doug Havens

12-28-2009111:50 CT
Case #09-5072203-6

Page 8

sidewalk, um, in eyesight of, of Officer (Carter), right here in the corner,

so Officer (Carter) and I are...

Do you have a sheet of white paper maybe?

Usually we get one without (unintelligible).

Yeah, just a sheet - a blank sheet of, like, copy paper or something.

You, you can do a quick sketch if you want.

We have one.

Oh, okay.

I will attest that this is an accurate layout of what was there.

So we approached, walked to the residence. Officer (Carter) takes

position here. I take position here, 'cause there's a window here, and

there's also an upstairs. lt's a two-story residence, and Deputy goes

back here where the fence is at, where he can watch the backyard.

Q:

A:
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Okay.

A: There's a door right here and window on the second floor right here,

and you can see that though the fence right here. I knock on the door

one time..Just waited to see if we hear anything. Nothing. Knock again

a second time. Waited, (unintelligible), at which time I announced,

"Austin Police Department" in a loud voice. Um...

Okay.

Momentarily afteru,rard - at some point in time after that shortly

aftenvards, the deputy stated, "A light just turned on back here. There's

a guy peeking out the back window," and I said, "Okay, I think well go

ahead and watch him," and you know, in case he tries to run out the

back yard, just...

Mm-hm.

...you know. He's, "Okay, I'm watching it." We then, knocked again...

myself and Officer (Carter) both begin speaking, um, staying on him,

asking him, you know, "Just come outside. We just want to talk to you."

Q:

A:

Q:

A:

Q: Mm-hm.
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Um, I told him, since I knew there was a gun inside, I told him, "Just

come out slowly with your hands in the air. I just want to talk to you."

Just keeping sight of the guy, just in a real calm - calm - calm voice,

um, at which time I heard this some - something he had said, I couldn't

make it out, "(unintelligible) talk to you" in a very aggressive tone. That

thing put me on edge, 'cause he now knows we're there, and he just

demonstrates to me well. .. he's not real happy with us, with that tone

of voice and with that language. I then at that time, um, requested a

supervisor to come to our scene over the air, um, and I told everyone

that was there to just hold what we got, 'cause I'm thinking right now

we got a possibly barricaded subject who possibly has access to a

gun, so...

Mm-hm.

...1 didn't want anyone just rushing in. We, we didn't really have a hurry.

We knew he was in there.

Mm-hm.

We had a per- a perimeter with his observable exits from. Um, I then

went over the air, and then 680 popped up and said that he was the

Q:

A:

Q:

A:
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supervisor en route. I then informed him that 680 - I told him that we

had, um, the crime of assault with injury - family violence. The subject

has barricaded himself inside and possibly has a rifle. Um, for some

reason I never did - | was thinking it was a rifle, because she kept

saying, "The clip - the clip," and for me, when I hear clip, I associate

that with an assaulttype rifle, so...

Okay.

...1 go to worst case scenario, and I think, "Okay, he's got possibly a

assault rifle in there." Um...

Had she actually described the gun do you know?

No, she just said, gun with a clip, and for me, you know, l'll go - in my

mind, I'm thinking assault rifle, 'cause when I hear clip, I'm thinking, oh,

you know, clip." I wasn't thinking about the magazine, you know, I was

thinking about the clip which you put in an assault rifle. So I informed

what we got, and he said, "Okay." I then at the time requested more

units to set he perimeter, so I start calling out a perimeter. I request

one unit, um, just one for our location in case he runs at the back door,

and we'll (unintelligible), well, while I'm getting that out, I hear

movement by the front door, so I tell, uh, dispatch, "Stand by, hold the

Q:

A:
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air." Dispatch then goes, uh, um, "Hold, hold the air?" and I was like,

"Yeah, 10-4, hold the air," atwhich time lheard immediate, um, "Y'all

better get out the way." At which time, I knew the suspect was coming

out forcefully. In my mind, | - | - | kinda got a little scared. I'm thinking

that's not good. That, that's dangerous talk when someone says, "Y'all

better get out the way." (Carter)'s still right here. Me and (Carter) both

looked at each other, and I can see like a look of fear on his face, and I

- I know I'm scared. (Carter) quickly runs past the front door. The

Travis County Deputy mmes from - well he was out back here - runs

behind me. (Carter) runs back. As soon as (Carter) cleared the door, I

see an arm come out, then a silver pistol.

Mm-hm.

We then all began telling him, "Drop the weapon. Drop the weapon.

Drop the weapon." The suspect then... come... what appeared to

me... then went back inside. I lost view of him, so I assumed he went

back inside, because I couldn't see him anymore, 'cause he had a rear

motion. I then come. and I take cover behind a vehicle. I don't - I'm not

sure which vehicle it was. I just remember seeing red, um, so I kept

thinking, "Get behind the engine block. Get behind the engine block,"

so I run, take cover behind the engine block. Suspect comes back

outside again. Real quickly, I'm, I mean, real fast, and this is concrete
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pillar right here, real fast, someone come running out, and he turns the

body towards us, uh, with the gun still in his hand. Um, we keep giving

him commands, "Drop the weapon. Drop the weapon," um, at which

time to my left I heard, um, a gun go off, um, which I knew was the

Deputy's cause, prior to, to, uh, us making contact the Deputy, uh, "Do

I need to get my long gun-llteino a two-storv residence I saigl, "Yes,

go get your long gUfl," 'cause I didn't have one, and he did, so I sent

him to the back, so after I heard the shot fired...

Now where do you think the Deputy was at that time?

I knew he was to my left. | - | don't know exactlywhere. | - | know I was

right around here somewhere, and ljust remember him being just to

the left of me, 'cause that's where the, the gun came from. Um, after

the shot was fired, I saw the suspect come into my line of view right

here, still, still standing, which I still felt threatened 'cause we still

couldn't see his hands, still giving him commands. You know, I was still

scared, because he had just put a gun - pointed it towards us, and I

can't see his hands. I think he - you know - is still armed, 'cause these

officers are still giving commands. I know l'm still afraid, so I then fire a

shot at him, at which time, the suspect falls to the ground. I had lost

sight of view. 'Cau- | could - out of my sight of view, anyways, I couldn't

see him, um, 'cause I guess the way he fell down, I couldn't see. There
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was something blocking my view. I sh- | observed the Deputy out of

the corner of my eye start, start pieing around the corner, and he's still

giving commands, "Show me your hands. Show me your hands." I'm

giving commands, doing the same. I marry up with the Deputy. Officer

(Carter) stays back over here somewhere, and we go in to secure

hand, and as we're coming up, still giving commands, "Let me see your

hands. Let me see your hands," uh, the subject's lying on his back. I

see two markings on the, uh, right side of his chest, um, that appear to

be bullet wounds and blood coming out. Um, I'm looking for a gun. I

can't see a gun. I go to secure the subject. Uh, I tell Deputy to cover

me. I secure my weapon to go to secure the subject. As I'm grabbing

him, he's not moving at all. Um, he's not posing a threat. He's, he's

laying there. I hear air coming out of his mouth, so I then, so I started

talking to him, "Hey man. I got EMS coming." I get on the air, um,

request EMS, request EMS. Oh, I forgot something. When the subject

first came out, he's pointing a gun. I got on the air, and yelled 10-32,

10-32, which is a code we use for, for gun...

Mm-hm.

...like everyone else, um, so l, I didn't mean to get off my timeline

there.

A:
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That's all right.

Um, so as me and the Deputy's over here securing him, I grab him. We

start looking for the gun. I'm, I'm moving the suspect around, looking

under him, around him, and then I then, I see a shiny object shine right

over here where there's a, there's a little green plant right over here,

and, uh, a white column, and that's where l, I saw the gun that he

originally displayed when he came out of the house with the gun in his

hand. Um, at this time I requested EMS, and I requested a crisis team,

um, 'cause I could hear the girlfriend screaming in the back, "What

happened? What happened?" I knew she needed someone to, to help

her out, so l, | (unintelligible) crisis. We then began to, to devise a plan

of what to do next, 'cause we still had this house that is not secured

yet. We're exposed to... it's still a danger, but we can't leave 'til we got

the documented suspect here. I requested more units to hurry up to

clear the house. Um, Deputy - | checked vitals, too, first a pulse and

breathing. He wasn't breathing. He had no pulse. Um, Deputy's like,

"Does anyone have a, a CPR mask?" Well, I keep a personal one in

my vehicle. I said, "l do." Cover him, and go get it, so I run back to my

car and grab my CPR mask. I return back, check his vitals again. Still

no pulse, still no breathing. I update dispatch with what I've got.342

343

344 Q: Mm-hm.
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And now I'm beginning CPR, at which time I start doing CPR, giving

breaths, and compressions, at which time we had some backup

officers arrive. We told them (unintelligible) that the house needed to

be cleared, and I let them take care of that aspect. Another officer

came back to relieve me by doing chest compressions while I

continued to, to give breaths until we, finally EMS arrived on the scene

and...

Mm-kay. Well, let me digest that for a minute. l'll be right back.

Q1: (Unintelligible) short hand. You okay, Justin?

Yes. ma'am.

Q: Sorry about that. Excuse me, um, and you know, not, not meaning to

rehash, but just to, to go over to - in case we - we - we miss anything,

or even if you would want to add something that may have been left

out or something like that. Um, let's go back to, uh, to the time when

you're knocking on the door, okay, um, and, and you - you told me that

the Deputy announced that the guy had been - that he saw a light go

on in the back?

Q:

A:
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368 A: Yes, sir.

369

370 Q: Okay, and that the guy had looked out that window?

371

372 A: Yes, sir.

373

374 Q:

375

376

389 A:

390

Okay, and then did - did you or any - or - or - I guess (Carter) was up

here with you?

377 A: (Carter) was right here.

378

379 Q: Okay.

380

381 A: lwas right here.

382

383 Q: Did you or (Carter) see the guy up front at all?

384

385 A: At which time?

386

387 Q: Um, after the Deputy had seen him.

388

No, 'cause the Deputy was here, and, uh, in the back. (Unintelligible) in

the back, and that's when he informed me, "There's a guy peeking out
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the window," and I forgot to mention, when, when the Deputy went

back to get his long gun, I took his position over here to secure the

back door... when Travis County came back, at which time, you could

clearly see the (unintelligible) straight line for the - the - the rear door of

the house, and as well as there's a - like a upper window to the

house... I watched'em both (unintelligible), um, and the light was on.

Um, when the Deputy €me back, I took my position back over here

and let the Deputy take his position over here, but I did, um, forget to

mention something earlier. When we were devising our plan of

(unintelligible), you know, how we - were we gonna enter - what were

we gonna do, I remember the Deputy telling me that the subject was

currently under investigation for child molestation, which that

information along with the knowledge of he and his girlfriend hadn't

talked - spoke in two days, there's a gun in there, and he's committed a

crime. I remember that further elevating, you know, my concern for the

situation, which I didn't want to go in the house, and it was at that point

I said, "Well, doesn't come to the door. We're not going in."

Did the Deputy tell you how he came to know that?

No, sir. | - I didn't- no, sir.

Q: And so basically, um, who was it that was knocking on the door?
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I made the announcement the second time, but the first time we

knocked, we didn't announce, 'cause we were listening for movement

in the house, see if there's anyone coming at all. We knocked

(uni ntelligi ble) agai n, and (uni ntelligible) announced, "Austi n Police

Department, um, we need to talk to you," and then me and (Carter)

went back and forth saying, trying to get the guy to come out.

Okay, and, um, did - you - you mentioned either hearing or seeing

something that, that indicated to you that something was about to

happen.

Yes, sir. lt's really actually when I heard the, the subject, yell, you

know, "Fuck you." Really - that's when | - I - all right, this isn't good.

Um, the guy knows were here, and he's not coming out, so I'm thinking

419 A:

420

421

422

423

424

425

426 Q:

427

428

429

434 A:

435

436

430 A: Yes, sir.

431

432 Q: Can we go over - over that again real - real quickly?

433



437

438

439

440

441

442

443

444

445

446

447

448

449

450

451

452

453

454

455

456

457

458

459

Q:

A:

Q:

A:
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barricaded subject. Um, that's when I requested a supervisor out

(unintelligible).

Mm-hm.

Wh- while we're doing all of that, l'm getting information, and I'm trying

to set up the perimeter, all of the sudden I loudly hear, "Y'all better get

out of the way."

Mm-hm.

I think at that moment, I knew he's about to come out real forcefully,

and he's - from the tone in his voice to - to the sound determination -

that he was coming out very quickly.

And what did you do when you heard that?

I looked right at (Carter), and l, uh, I got scared, 'cause (Carter) was in

a bad position. He had his back against the wall, 'cause this is actually

more narrower than this. lt isn't that wide, it was pretty narrow, and all I

could think of is, I had to let (Carter) get out to get across what we call

the fatal funnel. the front door...

Q:
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460 Q: Mm-hm.

461

462 A:

463

464

465

466

467

474 A:

475

476

477

478 Q:

479

480

468 Q: Okay is - is all - how much of him did you see at that point?

469

470 A: I saw from his probably the upper arm to the end of the, the pistol.

471

472 Q: Did you see whether it was a right or left hand?

473

...or take a long run to the garage still leaving him exposed to the front

door. I knew (Carter) was not in a good position at all, so I looked at

him, and I'm thinking, run, but I can't get it out of my mouth, and

(Carter) just runs and jumps. As soon as he jumps and clears the

ledge, I see the guy's hand come out with the silver gun in it.

I want to say it was his left hand, um, I'm 90 percent sure it was his left

hand (unintelligible), 'cause I never seen the backside of his hand

come out (unintelligible).

And, uh, when - when you saw it in his hand, can you describe that as

you remember it?

481 A: lt was solid, uh, like chrome or silver, it was a shiny, metallic object.

482



483

484

485

486

487

488

489

490

491

492

493

494

495

496

497

498

499

500

501

502

503

504

Q:

A:

Q:

A:

Q:

A:

Q:

A:
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Mm-hm.

And it looked like a, a handgun, pistol, (unintelligible).

About how far away do you think you were at that time?

Oh, man, I was right there, maybe less than five feet.

Okay.

(Unintelligible), but I was behind the wall. He couldn't see me, but l, I

saw his arm, and l, lwas scared... scared for Carter... he aimed it

right towards(Carter)'s back. We were never (unintelligible).

Okay, did, did you see him actually tracking (Carter) with the gun, or?

Everything happened real fast, 'cause (Carter) clears it, the arm comes

out and moves towards where we were at, and it just goes back inside.

That's what I observed.

Q: Okay.



505 A:

506

507

508

509 Q:

510

511

512 A:

513

514

515

516 Q:

517

518

519 A:

520

521

524 A:

525

526

522 Q: And were any of you saying anything at that time?

523
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At which time that's when I ran to take cover back over here, so my,

my range of view was, was limited, but it has - there was movement in

the arm towards our location.

What is - uh - did you hear anything the guy might have been saying,

or?

No, I - | - I don't remember if - | mean - my mind was re- all I was

thinking was I need to get to a better location than right here, and I was

engine block, engine block (unintelligible).

About where were you at when you saw the gun, uh, or the arm being

withdrawn back into the house?

Oract- | - I - | kept my position - I - | hold my position right here in case

he came out, and I'm (unintelligible) wall and the porch right here.

Uh, "Drop the weapon. Drop the weapon," we're, I mean, we're all

yelling it.



533 Q: (Unintelligible).

534

535 A: ...better cover and better view of the situation.

536

537 Q: Okay.

538

539 A: And we all, we all came over here.

540

541 Q: Okay and then what did you see the guy do next?

542

527 Q:

528

529

530 A:

531

532

543 A:

544

545

546

547

548

549 Q:
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And so his, uh, his arm withdraws back into the house. What did you

do then?

I then, believing he went back inside, I ran over here to get co- to

(unintelligible) cover...

Next, we're all yelling, "Drop the weapon. Drop the weapon." I still don't

see him, but we're still telling him, "Drop the weapon. Drop the

weapon." Suspect then comes out very quickly and turns his body

towards, you know, where we were at, you know, with the gun in his

hand.

About where was he at when he did that?
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550

551 A: I mean - this is very narrow, and it's not very wide.

552

553 Q: Mm-hm.

554

555 A: (Unintelligible) here, and there's like a brick...

556

557 Q: Mm-hm.

558

559 A:

560

561

562

565 A:

566

567

568 Q: Mm-hm.

569

57O A: Even, you know, while we were shooting.

571

...uffi, pillar, and he went straight for that, and I mean it - it's - you

know, seconds. Real fast, and as he was coming out, he's turning

towards us.

563 Q: Were you still saying anything to him at all?

564

"Drop the weapon. Drop the weapon," and it's continuous now. ljust

remember keep saying it over and over throughout the whole incident.

572 Q: And as he turned toward you, how were his arms and hands?



573

574 A:

575

576

577

578 Q:

579

580

581 A:

582

583

594 A:

595

584 Q: Okay.

585

586 A: The exact same shape as the gun he had originally.

587

588 Q: And where did you see that?

589

590 A: Um, on his person, like in his hand.

591

592 Q: Okay.

593
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I'd say - it's very quick - but his arms were moving towards us, like,

actually it happened very quickly, but I just remember his body turning

towards our... where we were at, um.

Did you see the - the - what you thought - you - you know, you said a

gun, a silver gun. Did you see that same thing still?

The same kind of reflection, which I take as being the gun, because it

was...

When he was coming out - see - | mean it was very quick. I mean, it

was very quick, and when he came out, you know, we still yelling "Drop



596

597

598

599 Q:

600

601

602

603 A: Right.

604

605 Q:

606

607
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the weapon," you know, he came out real fast, and I saw the shimmer,

'cause the porch light was on

And just explaining it to you - I'm gonna sound pretty silly sometimes

when I ask you questions, but it's because I'm required to ask them in

a way that doesn't presuppose I expect a certain answer.

I'm allowed to follow up on specifics that you say, but you know, I can't

ask you a question like, 'Was the gun still in his hand?"

608 A: Right.

609

610 Q: 'Cause that tells you the answer, right, so.

611

612 A: I understand.

613

614 Q: So that's why I ask it in that way - you know - where did you see that...

615

616 A: Right.

617



621 A: Not - uh- | understand.

622

623 Q: Um, so you - you still saw this object in his hand.

624

625 A: Yes, sir.

626

618 Q:

619

620

627 Q:

628

629

630 A:

631

632
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...that thing, um, and, and this is just so, uh, you know, you don't think

that I'm just an idiot that failed school or something.

Um, could you describe whether he had the object, you know, how,

how was his orientation of his arm re- relative to his body?

It was raised up towards us, and just seen him come out and turn

toward us with his arm raised up.

633 Q: Mm-kay, um, about how high or what level do you think?

634

635 A: I can't say exactly.

636

637 Q: Do you have...

638

639 A: Above waist level.

640



641

642

643

644

645

646

647

648

649

650

651

652

653

654

655

656

657

658

659

660

661

662

663

Q:

A:

Q:

A:
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Okay. Um, what was - what was this telling you at the time? What -

what did you - what did you conclude from these observations?

I took this as he was trying - acquire a target on us - to shoot us. Um,

uh, yeah, since he already pointed at, you know, (Carter) when he

came out, and he kinda turned in the direction as (Carter) as jumped

out, you know, I took that to mean he was coming out to shoot us,

especially when he says, "Y'all better get out the way," because you

know, he indicated to us he's coming out. You know, so why would he

tell us to get out the way, unless he was intending on doing something

harmful to us, so.

And what - what hap- you know, so he's starting to turn towards you.

His arm is, as you say, raised, um, you still see this shiny object

probably in his hand. What did ha- what is it that happened next?

What happened next is, is I moved my gun towards the subject as he's

coming out said to him, "Drop the weapon." Um, moments afterwards I

hear, you know, guns at the left of me go off. After that, I saw the

subject came back in my line of view, still standing, and said to him,

"Drop the weapon. Drop the weapon."

Q: Were you able to still see the subject at the time the shot went off?



664

665

666

667

668

669

670

671

672

673

674

675

676

677

678

679

680

681

682

683

684

685

686

A:
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The first shot, no sir. lt wasn't until the - you know - after he fired the

first shot, the subject came back - I'm thinking he's going to retreat, you

know, move backwards, you know, to get out of the way, because he

was still standing.

Uh, this is just to clarify, okay, because you're, you're telling me that he

saw the guy turning towards you. How - at what point did he go out of

your view?

Uh, so he was real clear when he came out and turned towards us that

he ran towards the pillars. I mean, it happened very quickly once - well

- very quickly, and | - | can't...

So he came out and then he moved back towards the pillar, or?

Right, 'cause when he first mme out, he comes, turns towards us, runs

to the pillar.

Mm-hm.

As he moves towards us, I see him, now I don't see him anymore. I'm

hearing commands, "Drop the weapon," from, you know, all of us that

Q:

A:

Q:

A:

Q:

A:



687

688

689

690

691

692

693

694

695

696

697

698

699

700

701

702

703

704

705

706

707

708

709

Q:
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are there. I hear a shot from my left. Subject then immediately came

back to my view, still standing. That's when I fired my shot while still

telling him to drop the weapon. The subject dropped to the ground,

falls out of my view again.

Okay - just so - just because I'm - | gotta - I gotta make sure I'm clear

in my mind. What was it that blocked your view of the guy?

A stone pillar.

Okay. So did he come out past it and then went back behind the brick

(unintelligible).

That was my - my line of view was real limited to, to this area. I didn't

have, you know, much view behind that wall, pillar right there, just

'cause of the angle which I was at.

And he had gone back behind the stone pillar when you heard the

shot?

Correct. He was out of my view when I heard the shot, and then, uh,

immediately after the shot, he came back in, into my view.

A:

Q:

A:

Q:

A:
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711

712

713

714

715

716

717

718

719

720

721
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723

724
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728

729
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Q:

A:

Q:

A:

Q:

A:
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And what did you see when he came back in?

Uh, came back in, I saw his body moving towards where | - you know -

towards my line of view - you know - I'm - you know - still moving his

arm. He's still standing, and he pointed the gun at us.

Were you able to see his hands?

No, 'cause we kept telling him, "Show us your hands." You know,

"Drop the weapon." I couldn't see anything. He was still up. He's still up

(unintelligible). You know, l, I don't know if he was targeting on them.

You know, I'm just, you know, I'm just afraid for all of us. I mean he's...

Okay, did you at any time hear him saying anything through all of this?

Uh, there was so much noise going on. I mean, I got - l'm telling myself

- you know - I'm, I'm telling myself my game plan. What am I going to

do next? Where do I need to be at? So I'm talking to myself trying to -

you know - | did - everyone's yelling drop the - or at least a lot of - you

know - well it's chaos is the best way to describe it. lt's just very weird.
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And so - you know - you had seen him, and just a recap - he came out

with the shiny object in his hand, and you had seen earlier with the -

you know it's definitely a gun - at least in, in your mind.

731 Q:

732

733

734

735 A: Mm-hm.

736

737 Q:

738

739

740

741 A: Correct.

742

743 Q:

744

745

And then, uh, he goes out, comes back out of your view. You hear the

sho- he had the - the - the object at that time when he was in your

view.

And, and understanding that this all happens very rapidly, so he's, uh,

was he...

746 A: A matter of seconds.

747

748 Q: Um, he was not out of your view for very long, though, right?

749

750 A: At which point?

751

752 Q: When he came - started moving back?

753



754

755

756

757

758

759

760

761

762

763

764

765

766

767

768

769

770

771

772

773

774

775

776

A:

Q:

A:

Q:

A:

Q:
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Right. When he came back, he was - a second or two - it wasn't very

long, like, it was like a second or two. lt wasn't very long. He then

comes back, and now he's out again.

Okay, and then he came - when - when you heard the shot while he

was behind the pillar, he came back into view - um, can you describe

his actions or movements?

Very quickly - talking - I'm talking like microseconds here. This is how

fast everything happened, so to - to describe it in details is difficult,

because it - he came in my view. I saw him. He stood up. I'm being his

full threat. I made the decision to shoot for my safety as well as Officer

(Carter)'s and the Travis County Deputy (unintelligible).

So, um, how many times did you shoot?

One time.

Mm-kay, now let me ask you this, um, this is kind of a, an

administrative question. You know, you're - you're gun is a Glock ,22?

A: Correct.



780 A: Fifteen in all our magazines...

781

782 Q: Mm-hm.

783

784 A: ...with one in chamber, so that leaves fourteen in (unintelligible).

785

786 Q: You don't - you don't top off?

787

788 A: Correct.

789

790 Q: Right, okay.

791

792 A: Fifteen all around.

793

777 Q:

778

779

794 Q:

795

796

797

798 A: Yeah.

799
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Um, and, uh, how do you normally load the magazine? How many

rounds do you keep in a magazine?

Um, and - and you know, obviously that question was something I was

specifically instructed to ask, because of, um, (Greg Karim) counts the

rounds, basically.



800 Q:

801

802

803 Q1:

804

805 Q:

806

807 A:

808

809 Q:

810

811

812 A:

813

814 Q:

815

816 A:

817

818

819

820

821

822
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So it makes a difference to us, you know, uh, because some people do

top off the magazine after they chamber.

Yeah.

Okay, so, um, so that way, uh, we have everything counted.

Okay.

Uh, so - so you fired the one shot. Describe the suspect's actions after

that.

He fell immediately to the ground out of my view.

Okay. ls that all?

I mean, I'm still nervous, 'cause I can't see him now. I don't know if he's

been hit, if he's - | don't know what's going on, so we just kept telling

him, "Show us your hands. Show us your hands." I'm not seeing

anything. I see the Deputy starting to pie out, so I married up with him,

and we both pie out together still saying, "Show us your hands. Show

us your hands," and, uh, that's when we see the suspect laying back

like this. We can see his hands with nothing in it, so - but we at that



823

824

825

826

827

828

829

830

831

832

833
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835

836

837

838

839
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841
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845
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time - we still don't know if the gun's on the side of him, 'cause we can't

see on the other side of him. We don't know if it's under him, so we

both approached with our guns fixated on him, and otherwise he's not

moving at all. You know, his eyes started kinda rolling back a little bit. I

told the Deputy, "Cover me. I'm just gonna look," and I grabbed both

the suspect's hands, and he wasn't moving at all. There was no

fighting, no struggle, uh, no resistance... at this time that told me...

Did you do anything to secure him anyway, or?

No, Officer (Carter) was gonna handcuff him, but I felt from where - I

saw his wounds were at, and I could hear air coming out of his chest.

Sure.

A little common sense was telling me it probably hit his lung, you know,

just the way the air was - air doesn't actually come out like that, um,

and as soon as I helped him down, and we started turning him over

looking for the gun, and that's when I saw the gun over here. lt's - you

know - in this little area right here away from, from where he's at, so, at

which time we - we still don't known whether he was, you know, still

mobile, or you know, what was going on, so we had one person

standing here to watch the gun. We're gonna secure that - don't touch

Q:

A:
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851
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868
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it. I remember telling everyone, "Don't touch it. Just leave it right there.

We'lljust hold him right here, and called for EMS.

And then, and that's when you started the CPR and, and, uh air

(unintelligible).

(Unintelligible). Yes, sir.

Okay. Um, let me ask you this, did you have any interaction with

anybody afterwards, uh, in terms of talking about the incident or...

No, after the... once, we had enough units came up, uh, I walked, uh,

by myself over to the driveway and I waited there until the supervisors

came to the scene. and then did what was told - | was told to do.

Did - were you aware of, or, or did you see any bystanders or

passersby or anything like that that might have witnessed the incident?

ljust heard the girlfriend screaming over there (unintelligible). She was

screaming very loud, you know. lwas...

A:

A:

Q:

Q:

A:

Q: Mm-kay.
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A:
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You're gonna do that no matter what...

Was the gun loaded? Was - 'cause I remember when I was doing CPR

on him, I saw he had his driver's license in his pocket at the time,

which...

Mm-hm.

...kind of raised some suspicions (unintelligible). I don't know it's all

hindsight after that.

Mm-hm. Okay, had you - you'd never in - um - or had you ever been to

that address before?

No. I knew (unintelligible) there was a few blocks down that

neighborhood, so that's how I knew how to get here, 'cause I

remember the (unintelligible), "Oh, my buddy lives a few blocks down

from there, and I was looking on the map. (Unintelligible) is right here,

so I - | kind of knew how to get there.

Now, now this guy's name was (Roger James), and his girlfriend was

(Kimberly Satterwhite), uh, sometimes known, uh, going by (Kimberly

Q:
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Sattenvhite York). You're - had you ever dealt with either of these two

i ndivid uals prev- previously?

Not to my knowledge. (Unintelligible).

And when - when - when you saw his face, and, and were able to see

him up close, did you recognize him at all as someone you had dealt

with in the past?

Not really - my mind was more focused on getting him talking to - uh - I

- I wasn't thinking about if I've ever met the guy before.

Okay.

Did he respond to you any after, like after he had been shot when you

said you were telling him EMS was on the way?

| - breathing - | - | heard air, but I wasn't sure that - it- it's hard for me

to tell - uffi, you know, it - it was just hard for me to tell if he was trying

to communicate or if it was just a reaction of what happened, um, but I

- | - you know - kept saying, "H"y, what's your name, man?" You know,

I was talking, you know, I was like, "Hey," just letting him know EMS

was on the way, just trying to - you know - let him know, in a real calm

A:



940 Q1: (Unintelligible).

941

942 A: Yeah, I heard air, and I saw no- um, no eye movement, none but...

943

944 Q1: Okay.

945

946 A: Aside from that.

947

937

938

939

948 Q:

949

950

951

952

953

954

955 A: Okay.

956

957 Q:

958

959
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voice that EMS was on the way. Um, it's hard - | - | didn't hear any

words. I heard air.

Mm-kay. Well that's pretty much it, then. Um, you know, I can

guarantee you that - that we'll probably, uh, have another question or

two pop up. We'll probably send those to (Tom), and - uh - uh - you

know - sometimes we would ask to talk to you again directly.

Sometimes we can just get the answer back from (Tom), so - uh - you

know - we'll - we'll try to keep it as - as unintrusive as possible.

Um, in the meantime, uh, just so you know, everything goes to the

lnternal Affairs Division, but we actually have nothing to do with them.

Everything that we do goes in, nothing they do comes out.
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960

961

962

963

964

965

966

967

968

969

970

971

972

973

974

975

976

977

978

979

980

981

982

A: Okay.

So, you know, that's, that's the way it is. I can't control that.

Okay.

Um, is there anything else we can do for you today or...

No.

Mm-kay, uh, pretty much, I think that's it (unintelligible).

(Unintelligible).

That concludes the interview with Officer Justin Berry. Time is

approximately 12:21 pm, date is 12-28-2009.

This transcript has been reviewed with the audio recording submitted and it is an

accurate transcription.

Q:

A:

Q:

A:

Q:

A:

Signed


